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Exploring Health Reform and Criminal Justice:
Rethinking the Connection between Jails and Community Health

Perspective

This paper is written from the perspective of the Criminal

Justice Section of the American Bar Association, a

member-based organization that provides law school

accreditation, continuing legal education, information

about the law, programs to assist lawyers and judges in

their work and initiatives to improve the legal system for

the public.1

Introduction

Offenders have a right to health care under the Eighth

Amendment to the United States Constitution. Although

pre-trial detainees are not guaranteed this same Eighth

Amendment protection because of their pre-punishment

status, the U.S. Supreme Court has extended a similar

right to them. Several questions arise: How does

incarceration affect offenders’ access to private and

public health insurance? Are those who have not been

convicted of crimes prevented from participating in

individual health care plans authorized under the Patient

Protection and Affordable Care Act (ACA)? How does

incarceration affect access to Medicaid eligibility and

coverage of services?

This paper first addresses the ACA provisions governing

individual insurance coverage and subsidies and how

they apply to incarcerated persons. It then discusses

current statutory and regulatory rules affecting Medicaid

coverage for incarcerated individuals. In addition, the

paper discusses public policy challenges and opportunities

and barriers that detainees face in seeking eligibility and

obtaining appropriate health care. The U.S. Department

of Health and Human Services (HHS) is almost certain to

issue regulations and guidance related to this issue

and state governments will engage in implementing the

requirements. Thus, stakeholders should monitor and

participate in the process of developing relevant federal

and state regulations and guidelines and implementation

of the law. An appendix pertaining to specific sections

of the ACA that may apply to detainees has also

been provided.

Prisoners and Detainees

Incarcerated individuals have significantly higher rates of

morbidity from chronic disease and mental illness than

the general population. Offenders generally enter and

leave jails in poor health, and suffer disproportionally with

regard to chronic and other disorders such as diabetes,

hypertension, tuberculosis, AIDS, hepatitis C, traumatic

brain injury and serious mental illness.2 Mental and

behavioral health problems are particularly prevalent in

the incarcerated population. The U.S. Department of

Justice estimates that 1.3 million individuals with mental

illness were in state or federal prisons or local jails in

2005. Rates of serious mental illness are two to four

times higher than among members of the general

population. At least 100,000 individuals who left

correctional facilities in 2004 had a mental illness.3

The majority of people who are in jail spend a very short

period of time in custody. Sixty-four percent of the U.S.

jail population turns over every week.4 Many individuals,

however, particularly those in prisons, stay much longer.

Correctional facilities have a duty to ensure that

imprisoned persons receive proper care and, in most

cases, facilities are responsible for providing the care

themselves.5
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The Patient Protection and Affordable Care Act

The Patient Protection and Affordable Care Act (“ACA”

or “the Act”) was enacted in March 2010.6 The primary

purpose of the Act is to improve access to health care

in the United States.7 To this end, the ACA prohibits

most health plans from imposing lifetime or annual dollar

limits on health benefits and from imposing pre-existing

condition exclusions; provides funding to states to

create mechanisms for individuals and small business

employers to purchase health insurance; dramatically

expands Medicaid eligibility to include most people with

very low incomes; creates subsidies to help individuals

purchase insurance; imposes limits on cost-sharing;

and provides additional funding for certain public health

programs and for training health professionals. The

linchpin of the ACA is the requirement that Americans

have “minimum essential coverage,” defined as coverage

through government programs such as Medicaid,

Medicare Part A, the Children’s Health Insurance Program

(CHIP) and veterans’ programs; most employer-

sponsored or individual health insurance plans;

existing “grandfathered” health plans; and other

coverage approved by the federal government.8

However, the ACA, existing Medicaid restrictions

and state implementation may exclude many

incarcerated individuals from health insurance eligibility

or coverage.

Health Benefit Exchanges

The ACA requires HHS to provide funding to states to

establish American Health Benefit Exchanges

(“exchanges”), which are entities administered by

government agencies or non-profits through which

qualified individuals may purchase “qualified health

plans” (“QHPs”).9 Qualified individuals are defined as

those seeking to enroll in QHPs and who live in the state

that established the exchange.10 Incarcerated persons

are, however, specifically excluded from the definition of

qualified persons, except for pre-trial detainees.11 The

ACA provides that “[a]n individual shall not be treated as

a qualified individual if, at the time of enrollment, the

individual is incarcerated, other than incarceration

pending the disposition of charges.”12

States are also given the option of operating basic health

programs through which they can offer “standard health

plans” (“SHPs”) to certain lower-income individuals,

rather than covering them through QHPs purchased

through the exchanges.13 Enrollment in SHPs must be

open to “eligible individuals,” defined as those under age

65 who are ineligible for Medicaid or other minimum

essential coverage and who have income greater than

133 percent up to 200 percent of the federal poverty

level (FPL).14 In order to be eligible, a person

must also satisfy the requirements governing who is a

qualified individual eligible to enroll in QHPs.15 Thus, the

same restriction on enrollment by incarcerated

persons applies here as well.

The ACA also provides for tax credits, which are intended

to help individuals enrolled in QHPs or SHPs afford payment

of the monthly premiums. The intent is that the tax credit

should pay for most of a monthly premium, with the

individual being responsible for contributing the remainder.

These tax credits will be available for citizens with

incomes between 100 percent and 400 percent of FPL.16

Individuals and families with incomes up to 133 percent of

FPL are responsible for 2 percent of the premium. The

percentage for which individuals and families are

responsible increases on a sliding scale up to 9.5 percent

for individuals and households at 400 percent of FPL.17

Individuals with incomes between 100 percent and

400 percent of FPL will be entitled to cost-sharing

reductions.18 The responsibility of eligible individuals

for payment of cost-sharing will vary on a sliding scale,

depending on household income.19

In addition, the ACA contains other non-financial

protections intended to ensure access to health

insurance. Group health plans and health insurance

issuers offering group or individual health insurance

coverage may not discriminate against individual

participants and beneficiaries based on health status,

medical condition (including both physical and mental

illness), claims experience, receipt of health care, genetic

information, evidence of insurability (including conditions

arising out of acts of domestic violence), disability or

any other health status-related factor determined

to be appropriate by HHS.20
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Practical Issues

There are questions about how the exclusion of

offenders from QHPs and SHPs and exception for

pre-trial detainees will actually work. Several issues

in particular bear consideration. First, because the

term “incarcerated” is not further defined in the ACA,

administrative action, including HHS regulations and

guidance, will be necessary to provide enough detail to

enable the federal government and states to implement

the provision. Accordingly, advocates should anticipate

that agency guidance is likely forthcoming and prepare to

engage in the process, particularly by commenting on

proposed regulations.

Second, the ACA only precludes incarcerated

individuals from enrolling in QHPs and SHPs, specifying

that “[a]n individual shall not be treated as a qualified

individual if, at the time of enrollment, the individual is

incarcerated . . .”21 It does not specify that incarcerated

individuals cannot continue to be eligible if they

were enrolled in a QHP or SHP at the time they

were incarcerated after conviction. The ACA

does not provide more detail on this issue, but it is

almost certain to emerge as it has with other major

publicly funded, publicly directed medical assistance or

insurance programs, such as Medicaid and Social Secu-

rity. As will be discussed below, eligibility and continuing

coverage under the Medicaid program generally are

either suspended or terminated for persons who become

incarcerated. Similarly, eligibility for Social Security benefits

is generally suspended if the beneficiary is incarcerated

or fleeing prosecution.22 Accordingly, advocates and

constituents should monitor any regulatory action

that might be pursued to circumscribe individuals’

participation in health plans based on incarceration status.

Third, regardless of how the exception for persons who

are incarcerated pending charges is defined, it will affect

a significant number of people.23 Notably, the ACA does

not explain why the exception was made for certain

pre-trial detainees. The intent may have been to avoid

interruption in coverage for insured individuals who are

arrested and charged but ultimately released. The

drafters might not have wished to deprive individuals of

a benefit when they had not yet been convicted of any

crime. In any case, if appropriate eligibility determination

and enrollment procedures are put into place, many

hundreds of thousands of pre-trial detainees could enroll

in QHPs. Further, individuals who are convicted then

released from incarceration, including those released with

a sentence of time served, are not excluded as qualified

individuals under the ACA. The ACA does not specifically

mention persons who are detained on probation or

parole violations. They are, however, also imprisoned

pending charges and should be covered by the exception

for pre-trial detainees.

Finally, the ACA does not explain why persons who

are incarcerated at the time of enrollment in a health

plan may not enroll in QHPs and SHPs. It may be

that public animus or related concerns compelled

some members of Congress to single out persons

who are incarcerated from participating in this well-

publicized but obviously contentious benefit.

Stigma against incarcerated persons, including those

with substance use and/or mental health disorders,

who make up a substantial proportion of

incarcerated populations, is well-documented, so

any legislation that may confer a social or other

benefit upon incarcerated persons is likely to be

controversial.24 The exclusion may also be motivated

by the principle that health care for prisoners is the

responsibility of the state or local government operating

the correctional facility, rather than the responsibility

of private insurers or the federal government. This is the

basis of a comparable exclusion in the Medicaid program,

as discussed below.

Medicaid and the ACA

The ACA greatly expands Medicaid coverage to include

nearly all citizens with incomes below 133 percent of FPL.

Thus, many individuals who are at risk of or being

released from incarceration will likely qualify for Medicaid.

Yet, the impact of this eligibility expansion on the

incarcerated may be limited by rules restricting coverage

of Medicaid services for incarcerated individuals.

Medicaid is the cooperative federal-state insurance
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program for people with a limited ability to pay for

necessary health care.25 Medicaid services are paid for

with a combination of federal and state funds, with the

federal government covering at least half the cost of all

services provided. In states with a lower per-capita

income, a greater proportion of the costs are covered by

the federal government – up to a high of 84.86 percent in

2010.26 These funds are known as Federal Financial

Participation (FFP).27

Each state operates its own Medicaid program

pursuant to a state plan.28 The basic requirements

for each program are prescribed by federal law, which

gives the states flexibility to determine certain aspects

of the program’s administration, eligibility and service

coverage. Medicaid is available only to certain low-

income individuals and families who fit into eligibility

groups established by federal and state law. Generally,

those eligible are children, caretaker parents, people with

disabilities and people over age 65. Thus, Medicaid

coverage is rarely available to non-disabled young and

middle-aged adults without dependent children.29

This will change in 2014, when the ACA will require

states to cover most uninsured individuals under age 65

who have incomes below 133 percent of FPL

(about $14,000 for an individual in 2011).30 States have

the option to begin phasing in eligibility now, but all

eligible individuals must be included by 2014.31 The

Congressional Budget Office estimates that this

expansion will result in Medicaid eligibility for millions

more people by the time the law is fully implemented

in 2019.32 To help states meet this requirement, the

ACA temporarily increases the amount of federal

funds for services provided to certain newly eligible

populations: those between the ages of 19 (or a

higher state-set age) and 65 who were not previously

eligible for or enrolled in a health plan through Medicaid.

For most states and the District of Columbia,

federal funds will cover 100 percent of the expenditures

for services for these newly eligible individuals in

2014-2016, 95 percent for 2017, 94 percent for 2018,

93 percent for 2019 and 90 percent for 2020 and each

year thereafter.33

The “Inmate Exception”

Federal law expressly provides that federal funds cannot

be used to pay for services for incarcerated individuals

who are otherwise Medicaid-eligible. Medicaid law

provides that FFP is not available “with respect for care

or services for any individual who is an inmate of a

public institution.”34 The term “inmate” is defined as one

who is living in a public institution, except if he is in an

institution for “a temporary period pending other

arrangements appropriate to his needs.”35 A public

institution is one that “is the responsibility of a

governmental unit or over which a governmental unit

exercises administrative control.”36 The ACA makes no

change to this rule.

In a policy letter, CMS further explained that an individual

is an inmate “when serving time for a criminal offense

or confined involuntarily in State or Federal prisons,

jails, detention facilities or other penal facilities.”37

This includes:

� Individuals being held involuntarily in detention

centers awaiting trial;

� Inmates involuntarily residing at wilderness camps that

are under governmental control;

� Inmates involuntarily residing in halfway houses under

governmental control; and

� Inmates receiving care on the premises of prisons, jails,

detention centers, or other penal settings.38

According to the Centers for Medicare & Medicaid

Services (“CMS”), which administers the Medicaid

program, “the intent of this provision is to ensure that

Medicaid funds are not used to finance care which has

traditionally been the responsibility of state and local

governments.”39 Ironically, however, these restrictive

procedures can place undue financial and other burdens

on taxpayers, insured persons and health care systems

when released offenders seek and obtain needed health

care services.
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Most states have implemented policies and procedures

that not only prohibit Medicaid coverage of services but

also terminate Medicaid eligibility when an individual

is incarcerated.40 This means that the person must

complete and submit a new application in order to

become eligible again. This process can take several

months, resulting in further interruption of the person’s

access to medications and other health care treatment.41

This is particularly true of people with mental illness, who

experience greater difficulty following through with

necessary appointments and interviews.42

Eligibility Determination

The ACA aims to make it easier for individuals to apply

for health insurance coverage. The HHS Secretary is

required to establish a system through which individuals

may apply for “applicable health subsidy program[s],”

which include QHPs, SHPs, Medicaid, CHIP, premium tax

credits and cost-sharing reductions.43 Individuals applying

for eligibility through an exchange must be screened for

and enrolled in Medicaid or CHIP if they qualify.44 In

addition, the Medicaid enrollment process must be

simplified and coordinated with state exchanges.45

To make an accurate and efficient eligibility decision,

states must develop a “single, streamlined form” that can

be used to apply for all health subsidy programs as well

as a “secure, electronic interface allowing an exchange of

data (including information contained in the application

forms) that allows a determination of eligibility for all

such programs based on a single application.”46 States

must also “update eligibility for participation” in and

use available data sharing for QHPs, SHPs, subsidies,

Medicaid and CHIP.47

States are also required to conduct outreach to and

enroll in Medicaid or CHIP vulnerable and underserved

populations, including unaccompanied homeless youth,

children with special health needs, racial and ethnic

minorities, pregnant women, rural populations, victims of

abuse or trauma and individuals with mental health or

substance-abuse disorders.48 States should therefore

consider the special issues applicable to individuals

who move in and out of jails, including the many with

behavioral health disorders or who are otherwise

vulnerable and underserved.

HHS has repeatedly emphasized that federal law

“does not specify, or imply, that Medicaid eligibility is

precluded for those individuals who are inmates of a

public institution.”49 In fact, in 2004, HHS issued

a letter encouraging states to “suspend” rather than

“terminate” Medicaid benefits while a person is in a

public institution or Institute for Mental Disease (IMD).50

The guidance indicated that “individuals who meet

the requirements for eligibility for Medicaid may be

enrolled in the program before, during and after the time

in which they are held involuntarily in secure custody of

a public institution . . .”51 Indeed, federal law requires

that states must allow individuals to apply for Medicaid

at any time.52 Moreover, federal law does not preclude

correctional facility employees or other state agency

personnel from assisting detainees and offenders with

the process for determining eligibility and enrollment

status prior to release. If this process is completed

during incarceration, these individuals can then begin to

receive covered services immediately upon release from

correctional facilities.53

Implications for Coverage of Individuals in Pre-trial

Detention, Incarcerated Pursuant to Conviction and

Released from Custody

It is impossible to know, at this early stage of implemen-

tation, exactly how the ACA will affect access to health

insurance coverage for pre-trial detainees and those

being released from prison or jail. Federal regulations

and guidance, as well as state implementation activities,

will play a crucial role in determining how the restrictions

on eligibility or coverage for health care services will

affect pre-trial detainees and individuals being

discharged from correctional institutions. Thus, any

predictions about access for these individuals are

premature. But it is clear that the expansion of Medicaid

eligibility to include millions of poor, childless adults as

well as the provision including pre-trial detainees in the

category of qualified individuals who may enroll in QHPs

or SHPs has the potential to dramatically improve access

to health care services for this population.
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The following discussion describes a series of possible

scenarios pertaining to pre-trial detainees’ eligibility to

access QHPs, SHPs and Medicaid. It also addresses

potential barriers to and opportunities for improving

enrollment of this population.

Coverage Through QHPs and SHPs

As discussed, the ACA allows all individuals in custody

pending disposition of charges to enroll in QHPs or SHPs.

Accordingly, if an individual already is covered by a QHP

or SHP when incarcerated, there is nothing in the ACA

that suggests that person should lose coverage while in

pre-trial detention. Once an individual is convicted and

incarcerated, the ACA provides that he or she is not

eligible “to enroll” in a QHP or SHP. This is not an explicit

statement that such an individual cannot continue to be

covered through such a plan (as opposed to enrolling).

Accordingly, HHS should encourage states not to

disenroll individuals from enrollment in QHPs and SHPs.

Medicaid Coverage

It is likely that many individuals entering and leaving

prison and jail will have very low incomes. By 2014, nearly

all citizens with income below 133 percent of FPL will

qualify for Medicaid. Thus, Medicaid is perhaps the

most likely coverage option for offenders. Of course,

Medicaid’s inmate exclusion means that federal funds

cannot be used to cover services in jails, prisons and

other penal settings. Although federal law does not

require Medicaid eligibility to be terminated, the exclusion

for federal matching funds leads many states to

terminate Medicaid eligibility when notified of a

beneficiary’s incarceration. CMS has urged states to

suspend, rather than terminate, eligibility for incarcerated

persons.54 The reorganization necessitated by the ACA’s

coverage rules, including the requirements to streamline

eligibility determination processes for all insurance

programs and subsidies, provides an excellent opportunity

for states to change their policies to suspend, rather than

terminate, Medicaid eligibility.

If states will accept applications, individuals who are

jailed and who have incomes below 133 percent of FPL

should be assisted in applying for Medicaid.55 As noted

above, nothing in the Medicaid law or the ACA precludes

health care providers, case managers or other qualified

providers—including correctional health care providers

and correctional authorities—to take steps to assist

offenders with the process of recertifying or re-enrolling

offenders in preparation for discharge from incarceration,

regardless of whether they are there on a short-term or

long-term basis. Indeed, CMS encourages it.56 Per the

ACA, standards and protocols should be developed and

implemented that allow access to offenders’ stored

eligibility information and documentation to assist with

resumption of eligibility.57

Public Policy Challenges and Opportunities

Diversion programs that incorporate primary medical and

mental health care with substance abuse treatment can

improve personal health care and ultimately health

status, timely access to care, continuity of care and

coordination of care. Most people understand that

detainees with communicable diseases who are released

without effective treatment may transmit these conditions

in the community, compromising public health. However,

similar dynamics operate in the realm of mental and

behavioral health, including substance abuse issues. People

with untreated addictions burden their communities in

several ways. They may commit crimes against property

and persons, divert money to illicit industries, drive more

prosperous citizens out of marginal neighborhoods and

generally destabilize communities. People who are

released from jails and prisons without access to behavioral

health services may decompensate unpredictably. As

such, they impose serious psychosocial and diffuse

financial burdens on their communities. Strategies to

improve health status can be cost-effective for states and

counties. Treatment for addiction reduces recidivism

which, in turn, reduces the absolute number of incarcer-

ated people, thereby reducing the cost of correctional

facility operations. Some of these savings are shifted to

community resources, but it is far less costly to manage

and provide care in the community than in expensive

correctional facilities. In addition, improved health and

mental well-being can preserve social infrastructure,

maintain income levels and improve the supervision of

children. All these factors redound to the benefit of the

family, society, the government and taxpayers.
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For those who cannot be released on recognizance or

placed in other diversion programs, time spent behind

bars is a unique window of opportunity to establish

better disease control in the community by improving

health care and disease prevention before they are

released. Taking advantage of this opportunity to apply

for and enroll in insurance coverage can contribute

significantly to improving community health.

Barriers

There are serious logistical and political barriers to

improving health services for pre-trial detainees,

sentenced and incarcerated prisoners and probationers,

parolees and others being released from penal

institutions. These include the fact that there are few

executive-level advocates, scant data resources, little

continuity of care, public health programs with

restrictions on eligibility, internal barriers (attitudes,

policies and practices), limited communication of

cost-effectiveness and community receptivity.58 These

logistical and political barriers can, however, be

addressed through capable leadership, community

involvement and innovative planning and implementation.

Expanded Access Through Enrollment

In the community, most people enroll for health care

coverage through their employers, through state and

federal agencies (for Medicare and Medicaid) or by

application for coverage through individual health plans.

Many pre-trial detainees with medical or mental illness

and/or substance abuse issues are unlikely to have

enrolled for such coverage. Implementation of the ACA

provides opportunities for correctional authorities to

establish linkages with the exchanges to improve access

to Medicaid and individual coverage through QHPs

and SHPs. The ACA’s requirement for development

of enrollment standards and protocols to facilitate

enrollment in federal and state health and human

services programs should provide correctional agencies

with a conduit for streamlined bi-directional data

exchange between state and community partners.59

The ACA’s provisions related to the Interagency Working

Group on Health Care Quality may provide additional

opportunity to improve health care coverage for individuals

in pre-trial detention or leaving custody. The group

is tasked with working to achieve “[c]ollaboration,

cooperation, and consultation between Federal

departments and agencies with respect to developing

and disseminating strategies, goals, models, and

timetables that are consistent with the national priorities

identified under the Public Health Service Act.”60 The

Federal Bureau of Prisons and HHS are among the

federal agencies designated as part of the Working

Group, which should be encouraged to improve the

quality of correctional health services by addressing and

removing possible barriers to coverage and payment

for offenders’ health services that may be occasioned by

current restrictions and limitations upon such coverage

or payment.61 Progress in this area may serve to

benefit state and local correctional agencies as well,

and should therefore encourage state and local

correctional agencies to work with and support the

Federal Bureau of Prisons in their capacity as members

of the Working Group.

Communication of Health Information

Correctional authorities may increase continuity and

coordination of care into and out of custody by adopting

electronic health record systems (EHRs), for which the

ACA provides incentives.62 An EHR can facilitate health

care transitions, save staff time, contribute to patient

safety and offset the costs of some of the new, expanded

roles for correctional facilities by reducing medical record

staffing requirements. As for any health care encounter,

health information must be kept private and confidential,

as required by law, including the ACA provisions

for EHRs.63 Consent must be obtained to share such

information.64 Correctional staff must not have access

to any personal health care information, except on an

individual “need-to-know” basis when there is a risk to

public safety or public health.

Standards of Care

Policymakers and public authorities must work to ensure

that correctional facilities meet the constitutional

standard of care. As care behind bars becomes better

integrated with care in the community, health status can

be expected to improve. Correctional systems should get

guidance from standards published by a variety of
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sources, including the World Health Organization, the

American Bar Association, the National Commission on

Correctional Health Care, the American Correctional

Association and the American Public Health Association.65

Oversight

To achieve optimum health status and cost containment,

a successful correctional health care program will

have independent oversight and self-critical quality

management programs.

Throughcare

At booking, it is as important to have access to the

person’s health care information as it is to provide

treatment planning and continuity of care on release.

Adequate staffing and training are elements that

underlie successful programs in general and in

correctional health care. The discharge planning

program should be available in writing for staff and

incorporated into any contracts for care with private

vendors or other providers. Discharge planning begins

during the initial risk assessment process. The basic

elements of discharge planning are to:

� Define the target population, narrowly or broadly,

depending on mission and resources. Discharge planning

would be appropriate for as little as 5 percent of the

outbound population if restricted to active contagious

disease, acute conditions, severe chronic disease and

uncompensated psychosis; 30 percent to 40 percent,

when considering all chronic disease and mental illness;

and ultimately, almost 100 percent, when considering

alcohol and other substance abuse. Aiming for 30

percent to 40 percent at the start will give agencies

time to step up the program and make determinations of

its effectiveness.

� Develop formal linkages with providers of care and/or

public health departments.

� Determine risk early, so that staff will be able to

identify which patients get discharge planning.

� Summarize essential information to be transmitted to

the outbound patient or to community providers.

� Promote access to care in the community, by making

an appointment for the patient with a community

provider prior to release and providing the patient with

written information specifying the time, date, place and

telephone number for the appointment.

� Establish feedback loops to assess the frequency of

kept appointments.

� Provide medication or a combination of medications

with prescriptions to adequately bridge the gap between

the release date and the date of access to community

care.

� Distribute information to outbound detainees on

gaining access to community-based organizations.

� Distribute information to outbound detainees on the

increased risk of drug overdose following incarceration.

� Designate staff with a clearly defined discharge

planning function.66

Once the basic elements of the discharge planning

processing have been implemented, correctional

agencies can expand their programs with options such

as case management, discharge planning, designating

groups to provide life-skills and re-entry education for

patients with special needs, liaising with probation and

parole agencies, training for staff on building community

linkages and conducting evaluation using valid and

reliable performance measures.

Conclusion

Although the ACA restricts access to health insurance

coverage for many incarcerated individuals, it also

creates many opportunities to improve access. The

expansion of Medicaid eligibility will greatly benefit the

population who is at risk for or transitioning out of penal

settings. The ACA’s requirements related to screening

and for enrollment in private and public health insurance

plans have the potential to greatly improve health care

access for pre-trial detainees and all individuals

transitioning out of the correctional system. Moreover,
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state agencies and other organizations that provide

eligibility and enrollment services to prospective and

current beneficiary populations have the opportunity

under the ACA to pursue grants and other support or

resources with which to improve their eligibility and

enrollment outreach to prospective and current beneficiary

populations. Such support may be tapped by correc-

tional and other community or public health agencies in

order to mainstream pre-trial detainees and released

prisoners into community health networks so that

needed health services, particularly mental health and

substance abuse services, can be arranged. Importantly,

given the record of restricted Medicaid eligibility and

coverage for offenders, correctional as well as community

and public health agencies should remain vigilant about

implementation of the ACA’s provision. They should

monitor implementation activities of both federal and

state regulatory agencies to ensure that they are taking

maximum advantage of the range of health-related

benefits provided under the ACA. Assuring adequate

health care access for pre-trial detainees, as well as

convicted prisoners scheduled for release, requires all

agencies and professionals with interests in preserving

and promoting public health among incarcerated

populations to assume an active role in the administrative

and regulatory process of ACA implementation.
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Appendix

Resources Potentially Available Through the Patient Protection

and Affordable Care Act for Pre-trial Detainees and Individuals

Transitioning from Correctional Facilities with Mental Illness

and/or Substance Abuse Disorders:

1. Immediate access to insurance for uninsured individuals with

a pre-existing condition. Standards promulgated under this

section will supersede any state law or regulation (other than

state licensing laws or state laws relating to plan solvency) with

respect to qualified high risk pools. (Patient Protection and

Affordable Care Act, Pub. L. No. 111-148, § 1101)

2. Prohibiting discrimination against individual participants

and beneficiaries based on health status, including health

status-related factors in relation to the individual or a

dependent of the individual medical condition (including both

physical and mental illnesses. (Patient Protection and Affordable

Care Act, Pub. L. No. 111-148, § 1201)

3. State flexibility to establish basic health programs for low-

income individuals not eligible for Medicaid, especially for those

individuals with chronic health conditions. Coordination with

other state-administered health programs to maximize the

efficiency of such programs and to improve the continuity of care

is mandatory. (Patient Protection and Affordable Care Act, Pub.

L. No. 111-148, § 1331)

4. Allowing Medicaid coverage for the lowest income popula-

tions at or below 133 percent of the poverty line will see states

receiving an increase of the federal medical assistance

percentage by the applicable percentage point increase with

respect to amounts expended for medical assistance for newly

eligible individuals for each fiscal year occurring during that

period. (Patient Protection and Affordable Care Act, Pub. L. No.

111-148, § 2001)

5. Medicaid benchmark benefits for states seeking waiversmust

consist of at least minimum essential coverage. Coverage must

include mental health services or substance use disorders benefits

that are on par with medical and surgical benefits. (Patient

Protection and Affordable Care Act, Pub. L. No. 111-148, § 2001)

6. Adult health quality measures for Medicaid-eligible adults will

be identified and published using existing adult health quality

measures that are in use under public and privately sponsored

health care coverage arrangements, or that are part of reporting

systems that measure both the presence and duration of health

insurance coverage over time, that may be applicable to Medicaid-

eligible adults. (Patient Protection and Affordable Care Act, Pub.

L. No. 111-148, § 2701)

7. Medicaid emergency psychiatric demonstration project will

be established by the Secretary of Health and Human Services.

An eligible state shall provide payment under the state Medicaid

plan under title XIX of the Social Security Act to an institution for

mental diseases that is not publicly owned or operated and that is

subject to the requirements of section 1867 of the Social Security

Act (42 U.S.C. § 1395dd) for the provision of medical assistance

available under such plan to individuals who have attained age 21

but have not attained age 65, are eligible for medical assistance

under such plan and require such medical assistance to stabilize

an emergency medical condition. (Patient Protection and

Affordable Care Act, Pub. L. No. 111-148, § 2707).
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